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Welcome to our casework bulletin where we share some of our interesting cases. We
hope this gives you some ideas for your own work and alerts you to when it might be
possible to take advice or refer cases on to us. We are always interested in complex and
strategic cases.

Do remember to come to our practitioner group meetings if you want to discuss cases
like this in more detail, the dates of upcoming meetings are on www.lawcentreni.org.

We welcome feedback on our work so if the report raises any comments please get in
touch.  Our advice line operates from the Belfast office, 028 9024 4401, and the Western
Area office, 028 7126 2433, from 9.30am to 1pm Monday to Friday.

Jennifer Greenfield, Assistant Director, Casework and Training, Law Centre (NI)

Social securitySocial securitySocial securitySocial securitySocial security

ESA - Ability to use a wheelchair

COMMISSIONER’S DECISION  C1/12-13(ESA)

We recently represented in an appeal to the
Social Security Commissioner concerning the
application of activity 1 to Schedule 2 of the
ESA (General) Regs. (NI) 2008.

The claimant was suffering from the long term
effects of having broken his leg some years
prior to the date of the decision under ap-
peal. He required a walking stick to aid mobi-
lization.  He also experienced restricted move-
ment in his shoulder and wrist which impacted
on his ability to propel a manual wheelchair.

A Decision Maker had awarded him 6 points
based on the fact that his upper limb restric-
tion would have impaired his ability to propel
a manual wheelchair and therefore he could

not mobilize himself a distance of more than
200 metres.

The Tribunal on the other hand decided that,
despite his upper limb restrictions, a manual
wheelchair could reasonably be used and re-
moved the points awarded by the Decision
Maker.

Given that the Tribunal awarded 9 points
based on difficulties with standing and sitting,
had it accepted the points awarded by the
Department for upper limb restriction, the
appellant would have scored 15 points and
would have satisfied the test.

We appealed to the Commissioner in light of
our concern that tribunals appeared to be
taking the view that if a person does not ap-
pear to have limitations of upper limb func-
tion (or that those limitations would not im-
pair ability), in the absence of evidence to the
contrary, the inference is that a wheelchair
can reasonably be used.

The effect of this approach has been that an
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increasing number of disabled claimants who
have significantly restricted mobility are fail-
ing to attract any points through the general
application of this activity at tribunal.

The Commissioner gave useful guidance to
tribunals on factors to consider in the appli-
cation of the mobilization activity. In particu-
lar, he noted that the activities and descriptors
which comprise the WCA do not allow for an
accurate assessment of upper limb restric-
tion which might impact on a person’s ability
to self-propel a manual wheelchair.

There may be scope for applying the princi-
ples outlined by the Commissioner to the use
of other aids and appliances in the interpre-
tation of other activities and descriptors on
the WCA and when Personal Independence
Payment is introduced.

Read the decision here: http://iaccess.
communityaccess.gov.uk/NIDOC/Users/
ViewAttachment.aspx?r=cwT2ZwYVES0

The Law Centre wrote a summary and analy-
sis of this decision: www.lawcentreni.org/Pub-
lications/Frontline/Frontline-88.pdf (pages 22
and 23).

DLA – guidance and supervision

We were recently successful before a Social
Security Commissioner in a Disability Living
Allowance case. The claimant had a severe
mental illness and needed encouragement and
persuasion to walk. The Commissioner noted
that guidance and supervision should be taken
into account even when given indoors before
going out to walk. The presence of someone
for reassurance when walking can constitute
guidance or supervision. This followed a Com-
missioner’s decision in Britain (CDLA 42/94).

The tribunal had discounted such support and
adopted too narrow a view of guidance and

support. When refusing to grant leave to ap-
peal (subsequently overridden by the Commis-
sioner), the tribunal had expanded on the
grounds for its decision. The Commissioner
noted that, while caution should be exercised
in such a practice, it can be considered ap-
propriate provided the comments elucidate
the grounds for the tribunal’s decision but do
not augment or vary the existing statement of
reasons.

Child Benefit and right to reside

The claimant was an A8 country national who
was lawfully working in the UK under a twelve
month work permit on 1 May 2004, the date of
accession.  At that time she did not need to
register and would have been regarded as a
‘Qualified Person.’ However, she did not com-
plete the twelve months work under the work
permit and rather returned to her home coun-
try before returning to take up alternative full
time employment in Northern Ireland some six
months later.  Her new employer contacted the
Workers Registration Scheme and was led to
believe that registration was not necessary.
When she subsequently claimed Child Benefit
after more than twelve months, the claim was
refused on right to reside grounds and she
appealed.  She was at all times in full time
employment, paying tax and national insur-
ance and there was no claim made for means
tested benefits.

The original tribunal disallowed the appeal
and applied the principles of Patmalniece to
Child Benefit finding that the claimant was not
entitled to Child Benefit as she did not have a
right to reside.

We then took the case to the Commissioners.
Commissioner Mullan, substituting his own de-
cision that the appellant was entitled to Child
Benefit, expressly considered Patmalniece and
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refused to extend it to Child Benefit which had
an ‘ordinary residence and right to reside’
rather than a ‘habitual residence and right to
reside test.’

Commissioner Mullan proceeded to consider
whether, if he was wrong that the right to re-
side test was directly discriminatory on the
grounds of nationality, indirect discrimination
could be objectively justified.  He found that
where a person has achieved a sufficient de-
gree of economic and social integration within
the host state indirect discrimination may not
be objectively justified.

This is an important decision which may have
much wider significance than its own facts and
also extend to other benefits.

We were able to advise the person in the
course of the appeal of an entitlement to
Child Benefit in the Republic of Ireland from
January 2007 and able to assist her in ob-
taining 10,000 Euros of a backdated award.
This recent decision will mean that arrears
of Child Benefit of around £600 will now be
due to be paid by Child Benefit.

This case has ramifications for claims of both
Child Benefit and Child Tax Credit as was the
subject of an article in the recent CPAG Wel-
fare Rights Bulletin (www.cpag.org.uk/content/
child-benefit-wrong-residence-test).  HMRC
has sought leave to appeal the decision to the
Court of Appeal.

Tax credits

This case involving A8 nationals was referred
to us by Belfast Migrant Centre.

The couple had worked and registered their
employment under the Home Office Workers
Registration Scheme. The couple’s children
continued to live in their home country with

their grandmother. A claim for tax credits was
made to include the children. The couple
changed their status to self employed after
opening a shop. After a delay of a year, the
couple was told that their award was being
terminated as the couple no longer had a right
to reside.

After Law Centre intervention the award was
restored with payment of more than £10,000
in arrears of tax credits.

Tax credits and Child Benefit payment
delays

We have helped several people with delays in
processing of claims for Child Benefit.  There
is an ongoing problem with this, especially for
refugees and migrants. HMRC often takes at
least six months to process these claims and
delays can lead to significant hardship and
problems for clients who are vulnerable.  In-
tervention by our caseworkers can signifi-
cantly speed the process. There is a special
fast track process for these claims; for more
information, contact the Law Centre’s social
security advisers.

Postponing and adjourning appeals

The Law Centre was asked to act as ‘amicus
curiae’ in an appeal to a Social Security Com-
missioner on a question of law from a tribu-
nal decision.

The appeal involved entitlement to DLA but
the question of law which arose on appeal to
the Commissioner concerned a tribunal’s pow-
ers to postpone or adjourn a hearing, particu-
larly when an appellant had not turned up to
the hearing of the appeal. The Chief Commis-
sioner decided that the appeal involved a
question of law of special difficulty and di-
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rected that it be heard by a Tribunal of Com-
missioners.

The appellant had indicated that he would not
be attending the hearing of his appeal and as
a result the Commissioners asked the Law
Centre to act as ‘amicus curiae’ and provide
legal argument to the Commissioners on the
points of law which arose. The case examined
in depth the regulations and principles which
govern postponements and adjournments by
tribunals. The Commissioners held that:

 When an appellant makes an application
for postponement, there is a mandatory
obligation on the clerk to do one of three
things: grant the application, refuse the
application or pass the application to a le-
gally qualified panel member (LQM) for her/
him to make a decision. If passed to a LQM,
s/he must decide to either grant or refuse
the application. The appellant must be no-
tified of the decision to either refuse or
grant the application.

 The power to postpone only exists prior to
the commencement of the hearing. Once
the hearing begins, adjournment is the ap-
propriate mechanism.

 There will be cases where a postponement
application is not determined prior to the
hearing. In those cases, the appellant’s
application for postponement should be
placed before the tribunal and a decision
made by the tribunal whether or not to ad-
journ the appeal hearing. This would also
apply where a postponement application by
the appellant was unsuccessful.

 In cases where an appellant does not at-
tend the hearing of the appeal, the LQM is
required to decide whether the appeal can
proceed without the appellant. If the LQM

determines to proceed with the appeal, the
tribunal as a whole must make a decision
whether to adjourn. Any application by the
appellant for postponement or other expla-
nation for her/his absence should be taken
into account by the LQM and the tribunal
in making these determinations.

 The number of times a hearing has been
postponed or adjourned previously is not
in itself a factor that can affect a decision
to adjourn. It is to be assumed that each
postponement or adjournment decision
was properly made. However, the reasons
for those past postponements or adjourn-
ments are a factor which can and should
be taken into account when considering the
reason for the present application.

Mental health

JR47 – Victory in delayed discharge from
Muckamore

This year saw the successful outcome of a
protracted legal process on the delayed dis-
charge of long term mental health and learn-
ing disability patients.  This started when we
sought judicial review to challenge the Depart-
ment of Health, Social Services and Public
Safety’s failure to provide a person with ac-
commodation in the community in a timely
fashion, following his eligibility for discharge.
The case was referred by Tell It Like It Is.

The judicial review was initially refused on all
grounds. Happily, the relevant trust did locate
accommodation for the person soon after the
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judgment. We then lodged an appeal against
the judgment as it had wider implications, and
the Court of Appeal hearing was successful
in its outcome of remittal back to High Court.

The remitted proceedings were heard by the
original judge, focusing on whether the au-
thorities are under a duty to assess patients
in hospital who appear to be in need of com-
munity care services.

In a landmark judgment on 31 January 2013,
the High Court found that the DHSSPS and
Belfast Health and Social Care Trust owed a
legal duty to assess and review, on a regular
basis, the community care needs of long stay
residents in learning disability hospitals.

The case establishes the extent of the Depart-
ment’s and trusts duties to assess and review
community care needs in compliance with the
People First Guidance and work towards re-
settling people with a learning disability in the
community.

Campaigning by Muckamore hospital residents
and this court action have ensured that the
voice of people with a learning disability has
been heard. Northern Ireland Executive’s First
Programme for Government included a key
goal that by 2013 (now rescheduled for 2015)
anyone with a mental health problem or learn-
ing disability is promptly and suitably treated
in the community and no one remains unnec-
essarily in hospital. We hope this judgment will
ensure that this target becomes a reality and
that adults in Northern Ireland no longer have
a hospital as their permanent address.  We
are now seeking to deal with a number of other
cases in Muckamore with the support of
Mencap and Tell It Like It Is.

The implications of this case potentially reach
beyond the boundaries of the hospital setting
and could impact on all individuals in the com-
munity who appear to be in need of commu-
nity care services.  A copy of the judgment is

available here: www.courtsni.gov.uk/en-GB/
Judicial%20Decisions/PublishedByYear/
Documents/2013/[2013]%20NIQB%207/
j_j_McCL8735Final.htm.  The Law Centre has
published a briefing explaining the implica-
tions of the judgment:  www.lawcentreni.org/
Publications/Law%20Centre%20Information
%20Briefings/Implications-of-JR47-Judge-
ment-May-2013.pdf

Judicial review - JMCA v Belfast Health
and Social Care Trust

We sought judicial review on behalf of a per-
son who was placed under a guardianship
order through the Mental Health Order (NI)
1986, and who was not permitted by the trust
to leave his residence without an escort to
supervise him.  The issue was whether the
statutory framework gives the trust the power
to impose such a condition.

As a preliminary issue, the trust raised doubts
about our client’s capacity to instruct legal
representatives.  Capacity assessments were
made and the court asked for an opinion from
the Official Solicitors office.  The court held
that he does have the capacity to instruct so-
licitors.

This ruling is significant in that it signals the
importance the court places on a person with
disabilities to have an equal right to conduct
legal proceedings in their own name, when
they are able to do so.

The court then gave us leave to pursue the
substantive issue. The judge agreed that it
was an issue of public importance and our
client was granted a Protective Costs Order
(PCO) enabling him to continue with the case
with knowledge of his maximum costs liabil-
ity whatever the outcome of the case.

To have achieved a PCO demonstrates the
court’s appreciation of who should carry the
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financial burden in determining issues of gen-
eral public importance.  The decision also con-
tributes to development of the law as regards
the Cornerhouse case guidance which stated
that a PCO should not be granted if the appli-
cant has a private interest in the outcome of
proceedings.  This develops the thinking es-
poused in Re McHugh’s Application [2007]
NICA 26  that there was nothing in principle
to prevent such a person getting a PCO, al-
though it was not granted in that particular
case.  The case has established a positive
precedent in this respect.

The Public Interest Litigation Support (PILS)
project provided financial assistance for our
client in this case.

The case was heard in full in January and judg-
ment was given in July.  The appeal was un-
successful and we are considering an appeal
to the Court of Appeal.

ImmigrationImmigrationImmigrationImmigrationImmigration

Right to reside and non EEA parents of an
Irish child

The appellants are the parents of an Irish
child. They had been granted leave to remain
in the UK under the immigration rules as
‘Chen’ parents (the child is an EEA qualified
person on grounds of self-sufficiency).  Prior
to the expiry of their leave to remain they
applied for permanent residence under Euro-
pean law – as they had been in the UK on that
basis for more than five years.  UKBA refused
their application because they did not qualify
under the EEA regulations.  UKBA also as-
serted no right of appeal.

The immigration judge held that there was a
right of appeal and accepted that their child
had acquired permanent residence.  He also
found that they should have been granted
permanent residence and that they have a
right to work in the UK.  UKBA appealed the
determination and the Upper Tribunal appeal
was heard in November 2012. The Upper Tri-
bunal agreed with the immigration judge that
there was a right of appeal but concluded that
there was not a right of permanent residence
under the terms of the Citizen’s Directive or
other provisions of EU law. The appellant has
now decided to make a fresh application for
permanent residence.

Travel between Northern Ireland and
Republic of Ireland

Our client is a non-European national who
resides lawfully in Donegal.  Some of his Irish
born children live with their mother in Dublin.
In order to travel to see his children he some-
times goes via Northern Ireland so as to make
the journey much shorter.  As a non-European,
he requires permission to enter the UK.  He
entered the UK unlawfully while transiting
Northern Ireland on returning from visiting his
children in January 2012.  He was detained by
UKBA and then released.  Shortly after that
incident he applied for permission to enter
the UK by way of a visit visa to Northern Ire-
land with his young Irish born son.  That ap-
plication was refused by the British Embassy
in Dublin.  We represented him at the appeal
against this decision before the immigration
tribunal in Belfast.

As part of the refusal by the British Embassy
in Dublin, he was informed that, having previ-
ously entered the UK illegally and having been
removed from the UK, he was the subject of a
ten year ban from ever entering the UK dur-
ing that period.
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We appealed on grounds that as he is lawfully
resident in the Republic of Ireland and the
father of an Irish citizen child, the impact of
the decision to refuse had to be assessed in
light of the EU Irish Citizen child’s free move-
ment rights which are effectively meaningless
(as he is only four years old) unless he is trav-
elling with one of his parents. We were suc-
cessful before the appeal in that the immi-
gration judge referred it back to the British
Embassy in Dublin to assess the EU law im-
pact of its decision.  UKBA did not challenge
this appeal, the Embassy reviewed the deci-
sion and issued our client with a six month
visitor visa to enter the UK.  He has since been
granted Irish citizenship.

This case highlights the need for those law-
fully resident in the Republic of Ireland or law-
fully resident in Northern Ireland who are sub-
ject to immigration control within both juris-
dictions, to be given permission to be in the
other state.

Non EEA spouses of EEA nationals

A Chinese national married to a dual Irish/
British citizen received a letter refusing to
consider her application for permanent resi-
dence as the spouse of an EEA national who
is permanently incapacitated.

A preliminary issue at the hearing of the ap-
peal which we commenced on her behalf was
establishing that the letter issued to her con-
tained an ‘immigration decision’ attracting a
right of appeal and therefore establishing that
the First-Tier Tribunal (FTT) had jurisdiction
to hear the appeal.

The     appeal was successful at the First Tier
Tribunal and she was granted permanent resi-
dence under the provisions of the Immigra-
tion (EEA) Regulations 2006.

We were successful in another appeal against
a decision not to grant permanent residence
to an EEA family member of a Bulgarian na-
tional under the Immigration (EEA) Regula-
tions 2006.

Community careCommunity careCommunity careCommunity careCommunity care

JR60 – Right to a private life and access
to social services records

We are taking a judicial review on behalf of a
woman who was referred to us by the Pro-
Bono Unit of the Bar Library in Belfast. The
case is of wide public interest and involves
the strategic matter of Article 8 of the ECHR,
the right to a private life and access to social
services records.

The barristers involved are acting on a pro-
bono basis and a Protective Costs Order is in
place to protect the applicant from any liabil-
ity as to legal costs.

The applicant had been a child in care. She is
seeking the return of the original social care
records from the time she spent under the
care of the Western and Southern Health and
Social Care Trusts. She is also seeking the
destruction of any copies held by the trusts.
The trusts have refused to accede to this re-
quest.

The applicant believes that these records,
which contain highly sensitive material, should
be within her exclusive control and posses-
sion and the trust’s decision to continue re-
taining these records is disproportionate and
in breach of her Article 8 right to private life.
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She also argues that the trusts are acting
unlawfully, having no legal basis on which to
hold the records.

The case has now been heard and judgment
is awaited.

Specialist extra-jurisdictional needs
assessment

We are acting on behalf of an adult with se-
vere and complex needs arising from her au-
tism diagnosis.

The health and social care trust responsible
for her care has carried out a number of as-
sessments of need over a period of years.
Disagreements had arisen between the trust
and our client’s family as to the accuracy of
these assessments.

We argued for an independent specialist as-
sessment of need to be requisitioned by the
trust from an expert autism facility outside
of the jurisdiction of Northern Ireland.

The trust accepted our legal argument and
agreed to make arrangements for and fund a
twelve week residential assessment place-
ment in order that the individual’s needs could
be comprehensively assessed.

Disabled facilities grant for housing
adaptations

We acted on behalf of an adult with a learn-
ing disability and severe physical health is-
sues.

Her family had made an application to the
Northern Ireland Housing Executive for a Disa-
bled Facilities Grant to fund housing adapta-
tions at her home to better meet her needs.

Before making the grant available, the North-
ern Ireland Housing Executive required a rec-
ommendation from the relevant health and
social care trust as to the need for the adap-

tations concerned.  The trust had refused to
provide this recommendation.

We requisitioned medical and other evidence
on our client’s behalf which attested to her
physical and psychological needs necessitat-
ing the adaptations.

Following a review of the case, the trust ac-
cepted our legal argument and agreed to rec-
ommend the adaptations in full.

Provision of day care services for adult
with autism

We acted on behalf of a young man with au-
tism and associated learning disability. Fol-
lowing his transition from school into adult
social care services at age nineteen, the
health and social care trust responsible for
his care had failed to provide a day care serv-
ice to him.

We argued that the trust concerned was
breaching its legal duties in failing to provide
an adequate and suitable service to meet his
individual needs.

The trust accepted our legal arguments and
has now arranged for the provision of a tai-
lored day care service for him.

EmploymentEmploymentEmploymentEmploymentEmployment

Agricultural workers wages and unfair
dismissal

We secured £50,000 for an agricultural
worker who had worked for many years be-
low the correct rate of pay and had never been
given annual leave.  The worker had been
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working seven days a week, often for 52 weeks
in the year.  We helped with a claim under the
Agricultural Wages Regulations, as well as
claims for unlawful deduction from wages,
redundancy pay, unfair dismissal and breach
of the Working Time regulations.

Claim from RPS in circumstances of
possible TUPE transfer

We acted for thirteen people who had been
employed by a number of crèches which closed
suddenly in May 2012.  The crèches had to
close after the employer left the country
without telling the employees.  In total, ap-
proximately 40 employees lost their jobs.
We understand that about 23 took tribunal
proceedings.

The cases were referred to us by Omagh In-
dependent Advice Service and Dungannon
CAB.  We originally were advising both agen-
cies via our advice line as the cases appeared
to involve a straightforward claim for redun-
dancy payments from the Redundancy Pay-
ments Service.  However, at a case manage-
ment discussion the possibility that there had
been a transfer of undertakings (TUPE) to new
owners was raised.  If a TUPE transfer had
occurred and it was shown that the employ-
ees had been dismissed because of or in con-
nection with the transfer, the Redundancy
Payment Service would not have been liable
for any redundancy payment.

Thirteen of the employees opted to join the
two new owners of the crèches (the two new
respondents in the proceedings) and we came
on record for them.  At a hearing in February
2013 on five lead cases, the industrial tribu-
nal found the employees had been dismissed
for a reason wholly unconnected to any pos-
sible transfer (redundancy) and thus dis-
missed the case against the two other re-
spondents.

This decision has cleared the way for all af-

fected employees to apply for default judg-
ments to the tribunal which will enable them
to recover redundancy payments from DEL.

Transfer of assets of business to a second
limited company

We have recently acted for several groups of
employees who have encountered problems
around the transfer or proposed transfer of
their employment. As these cases illustrate,
employers often actively try to circumvent the
TUPE Regulations, or rely on employees not
being aware of their rights. This area of em-
ployment law is very complicated and techni-
cal, so the reality is that an employee who
does not have access to proper legal advice
may not be able to identify when her/his rights
are being removed, and will be highly unlikely
to be able to bring a case forward without rep-
resentation.

In this case, referred by Citizens Advice, we
represented two employees where the busi-
ness had changed hands and they had been
assured that their employment would continue
on the same terms and conditions. The new
employer had met with them during the con-
sultation process before the transfer, and all
appeared to be proceeding smoothly. However,
on the day of the transfer they were presented
with new contracts that made sweeping
changes to their terms, reducing their wages,
cutting their holidays and varying their hours
of work. They were told that if they did not
sign agency staff would be brought in to re-
place them that afternoon. Following advice
from the Law Centre, they resigned and
claimed constructive dismissal.

It subsequently emerged that the business had
been taken over by one limited company (com-
pany A), but that the premises and intangible
assets had subsequently been transferred
from that company to a second limited com-
pany (company B). Company B was said to
have initially loaned money to company A to
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buy the business. In fact both companies had
been recently set up, and were wholly owned
and controlled by the same person.

We lodged tribunal proceedings against both
companies, but the respondents maintained,
in two Case Management Discussion hearings,
that company B should be released from the
case as it was not the employer of the two
claimants because company A ran the day-
to-day business.

On each occasion we submitted that company
B could be held to be the proper employer, as
it effectively owned all the worthwhile assets
of the business, the transfer having taken
place over a number of transactions. We were
also able to show that company B had paid
for deliveries of goods to the business
premises.

Ultimately we were successful as the Tribu-
nal Chairman refused the employer’s appli-
cations to release company B from the pro-
ceedings.

Following negotiations, the cases settled with
the employees receiving a substantial propor-
tion of what they would have been entitled to
if they had been made redundant.  For one of
them, who had worked in the business for over
forty years, this was an entitlement that he
had built up over his entire working life.

Had the employer managed to remove com-
pany B from the case, the employees could
have gone on to secure a judgement against
company A, but that company would have
promptly folded and been declared insolvent,
as it had no assets.

This case illustrates the complicated legal
issues that can confront employees trying to
understand where they stand or enforce their
rights.

Beyond the abuse of the rights of individual
employees, the circumstances of this case are

likely to be of further particular public con-
cern. If the employer had succeeded in remov-
ing company B, company A would have become
insolvent, and liability would then have ended
up resting with DEL Insolvency Branch.  Any
compensation for our clients would have had
to come from the National Insurance Fund and
the public purse rather than the ultimate em-
ployer.

Legal SupportLegal SupportLegal SupportLegal SupportLegal Support
ProjectProjectProjectProjectProject

The Legal Support Project (LSP) works with
volunteers who provide pro-bono support for
claimants at social security and industrial tri-
bunals.

Social security

Overpayment of Incapacity Benefit

The appellant had been overpaid more than
£8,000 in Incapacity Benefit for allegedly
failing to disclose receipt of an occupational
pension. The appellant was clear that the
Department had been notified by telephone
about the pension. The Department, however,
did not accept this as it held no record of
the disclosure. In order for this overpayment
to be recoverable, the burden remains with
the Department to show the appellant was
responsible.

We contended on behalf of the appellant that
it is not sufficient for the Department to ar-
gue that if disclosure had taken place there
would be a record. Rather, the Department
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For copies of decisions referred to in this
bulletin please contact Mary Blair, Law
Centre (NI) librarian.

Law Centre (NI) court judgments are avail-
able on line on the Northern Ireland Court
Service website at: www.courtsni.gov.uk/en-
GB/Judicial+Decisions

must first demonstrate that there were suffi-
cient administrative procedures in place at the
time to record disclosure. The Department
was unable to do this in this case. In addition,
a full copy of the file had been requested by
the appellant’s representative under the Data
Protection Act 1998. The Department was un-
able to comply with this request as it had lost
some of the file.

The social security appeal tribunal decided
that the Department was unable to demon-
strate that (on the balance of probabilities) if
disclosure had taken place there would be a
record in the appellant’s file. Therefore the
overpayment was non-recoverable and the
appeal was allowed.

Employment

Constructive unfair dismissal

The claimant worked as a supervisor on a
helpline.  The claimant alleged that, following
a period of sick leave, on her first day back to
work she was required to attend a Pre-Capa-
bility/Disciplinary meeting (without prior no-
tice) rather than the Return to Work interview
that she had expected. The claimant pursued
the internal grievance and appeal procedure
about the manner in which she had been
treated, neither of which was upheld. As a re-
sult the claimant resigned her post and made
a claim to the industrial tribunal. The claim-
ant alleged that the respondent’s treatment
of her on her return to work and its subse-
quent failure to uphold her grievance
amounted to a fundamental breach of her
contract of employment and that she had been
constructively unfairly dismissed.

Prior to the hearing, the case was settled with
the respondent agreeing to pay the claimant
£18,000 compensation.
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